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ABSTRACT

The rational implementation, in Brazil, of the International Convention on
Oil Pollution Preparedness, Response and Co-operation is presented in this work. It has been developed
in some main steps to facilitate the understanding of this matter. First of all, a description of the
convention and the reasons and benefiis for the adoption are shown. In sequence, the Brazilian
process of implementation is described with a primary attention in what has been done, and finally
necessary factors that must be adopted to make the process successful. An important point to be
considered in the development of this work is that the problems faced by Brazil can be generalised for
many different developing countries. The found solutions can also be generalised, reaching the interest
of the maritime community in general.

1. INTRODUCTION per year, not including freight costs (about six
billions US dollar per year). Considering this
The Oil Pollution Preparedness, intense maritime commerce and the fact that
Response and Co-operation Convention Brazil has signed the Convention, the
(OPRC), which establishes rules, procedures implementation of the OPRC Convention is
and guidelines for better international co- an important contribution to improve the
operation in combating major oil pollution preparedness, response and co-operation for
casualties. It is a very important initiative of the major oil spills.

International Maritime Organisation (IMO), its
goal being the protection of marine
environment. It includes provisions for technical
co-operation between States on combating
major oil spills, realisation of research and
development programmes and promotion of
bilateral and multilateral co-operation in
preparedness and response.

The author intends to reach a high
level of understanding of the Brazilian problems
in relation to the implementation of such an
important convention in the matter of marine
pollution prevention. It is relevant to take into
account that the problems presented by Brazil
can be found in many different developing
countries, in that sense the present work could

The possibility of co-operation in oil be a modest contribution to the global solution
spill matters is particularly interesting for the of these matters.
developing countries, which can receive
assistance from industrialised countries, in

case of emergencies and in its own 2. OPRC CONVENTION
development of contingency plans.

The International Convention on Qil

In this context, Brazil appears as one Pollutign Preparedness_, Rfasponse and Co-
of the most industrialised countries in Latin operation, 1990, had its first draft done in
AmeriCa- |t has a huge terrltory Of 8,512 November 1989, as a TBSUH Of a Conference Of
thousand square kilometres and its coastline leading industrial nations (known as G7) in
is approximately 8 thousand kilometres long Paris, in July of the same year. This conference
adjacent to the Atlantic Ocean. From an called upon IMO to develop further measures
economical point of view, 95% of the total to prevent pollution from ships. After lfinished
Brazilian exterior commerce is transported by the draft works the OPRC Convention was
imports, about one hundred billion US dollars into force in May 13th 1995.
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2.1 Brief Description of the OPRC
Convention

The Contracting States of OPRC are
required to establish measures for effective
response to control the marine pollution
incidents, which can be nationally or in co-
operation with other countries. They are also
required to be prepared to minimise the
damage caused by oil spills. Ships and
operators of offshore units under jurisdiction
of State Party, are required to have an oil
pollution emergency plan with the content
developed by IMO.

An important aspect of the OPRC
Convention is the possibility of receiving
assistance and support from shipping and oil
industries, as these sectors are the principal
origins of marine pollution, and also they have
the necessary monetary resources.

2.2 Adoption of the OPRC Convention

Some years before the beginning of
procedures to adopt the OPRC Convention,
large oil spills have occurred, for example,
“Amoco Cadiz” (North West Coast of France,
1978), “Aragon” (Madeira Island, 1989), “Exxon
Valdez” (Alaska, 1989). “Exxon Valdez” is
considered the most expensive oil spill in
history. One year after the accident, Exxon had
spent about 2 billion US dollars.

These serious accidents have
influenced a decision from the leading industrial
nations to have a conference in Paris, in July
1989. The conference called upon IMO to
develop further measures to prevent pollution
from ships. Consequently, The IMO Assembly
agreed to develop a new convention.

After this process, a diplomatic
conference was held at IMO headquarters from
19 to 30 November 1990, which adopted the OIL
POLLUTION PREPAREDNESS RESPONSE
AND CO-OPERATION CONVENTION (OPRC)
and ten Assembly Resolutions.

2.3 Content of the OPRC Convention
The OPRC Convention (as other IMO

conventions) usually has the common parts:
preamble, definitions, amendment procedures,

provisions for signature, accession and entry
into force, procedures for denunciation,
depositary arrangements and languages used,
in addition to some specific technical aspecis
to this convention.

The list below intends to show the
most important technical aspects to the OPRC
Convention.

e Compromise to undertake nationally orin
co-operation with other countries, all
necessary measures to prepare for, and
respond to an oil pollution incident.

e Ships and operators of offshore units under
jurisdiction of the parties, are required to
have onboard an oil pollution emergency
plan, which has the content developed by
IMO.

° Requirement for ships to report incidents
of pollution to coastal authorities and the
convention details the actions that are
then to be taken.

° Obligation, in case of pollution report to
inform as quickly as possible other States
whose interests are or likely to be affected.

. Establishing stockpiles of oil combating
equipment, practicing oil spill fighting
exercises, and the development of
detailed plans and communication
capabilities for dealing with pollution
incidents.

® Provisions for the establishment of national
systems for responding to oil pollution
should contain at least the following items:

1. In matters related to the present
convention, a competent national
authority for oil pollution response,
national contact point and authority
entitled to act on behalf of the State
must be designated.

2. National contingency plan for
preparedness and response to oil
pollution.

3. Mechanism to co-ordinate the
response to an oil pollution incident.

4. |Information to IMO on the national
arrangements, contingency plans,
equipment and expertise that may be
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available to other States upon
request.

Establishment of procedures for
international co-operations in case of oil
poliution spills.

e  Contracting States agree to co-operate in
the promotion and exchange of research
results and development programs in
marine pollution matters. Also, technical
co-operation and transfer of technology
for those State Parties which request such
assistance.

e Promotion of bilateral and multilateral co-
operation.

° IMO will perform (subject to its agreement
and the resources available) the following
functions and activities, for the OPRC
Convention:

1. Promotion of information services,
education and training;

3. Provision of technical services and
assistance to the States upon request,
in case of large oil spill accident.

2.4 Reasons for, and Benefits from the
Adoption of the Convention by
Industrialised and Developing
Countries

It has been said that the OPRC
Convention is a convention for developing
countries. However, in large accidents resulting
in caustic oil spill, the experience has
demonstrated that even the most industrialised
countries have trouble in dealing with the
pollution. Usually, external assistance and co-
operation for response operation is needed.

The adoption of the OPRC
Convention is a very important action for
improving the possibilities of mutual co-
operation and assistance between countries
and regions. It is especially important in those
areas of the planet where no regional, bilateral
or multilateral agreements or conventions exist.

Another important element provided
by the convention that is interesting for both
industrialised and developing countries, is the
possibility of a prompt and effective action with
the appropriate combating means to minimise
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the damage that can result from pollution. The
international assistance that can carry out the
effective action of response in case of accident
may provide the appropriate combating
equipment and trained personnel.

There are some requirements for
States, which have signed the convention to
ratify it, such as the existence of national
contingency plans, definition of National
Authority responsible for marine pollution
matters and oil spill combating equipment. It is
difficult for the developing countries to comply
with these requirements because usually, they
do not have the necessary domestic structure
for it. For example, for developing a national
contingency plan expertise and competent
personnel are required. They also take time
and money to be prepared (plus more capital
required for the implementation of the plan).
Sometimes, the capital required for these
matters could be better spent on basic needs,
such as food, education and shelter.

The difficulties discussed above seem
not be present in industrialised countries.
However, to keep equipment and expertise for
oil pollution preparedness and response (which
may be available to other States in case of
major incidents), are also expensive to these
countries.

The contracting parties of the OPRC
Convention are expecting that the mutual
assistance provided can help not just the
developing or industrialised countries, but the
marine environment with the exchange of
experience between them. They are also
expecting to be prepared for an effective and
prompt response in case of very large oil spill
that can happen at any time.

2.5 Controversial Matiers Discussed
During the OPRC Conference

Some topics were deeply discussed
during the OPRC Conference, and showed to
be controversial and difficult matters for the
Contracting Parties. They are as follow:

»  Expansion of the scope of the OPRC
Convention to include hazardous and
noxious substances

The OPRC Convention as is indicated
in its title, applies only to oil pollution incidents.




However, other substances transported by sea,
for example chemicals, can also cause severe
pollution, with even worse consequences than
those produced by oil.

During the conference, some
delegations proposed that the convention
should address other pollutant substances
other than oil.

Long discussions were held about this
topic. Those in favour of the inclusion of hazardous
and noxious substances justified their positions
by saying that incidents involving those
substances present similar effects to oil on the
marine environment. Also, apart from some
equipment and expertise, the structure for
combating oil pollution is the same for combating
pollution produced by other noxious substances.

The position of some representatives
against the inclusion of harmful substances is
based on the lack of a convention that can
cover liability and compensation for pollution
caused by hazardous and noxious substances.
However, there are two important conventions
since 1969 [International Convention on Civil
Liability for Oil Pollution Damage (CLC 1969)]
and 1971 [International Convention on the
Establishment of an International Fund for
Compensation of Oil Pollution Damage (FUND
1971)] respectively, these cover possible
compensation for oil pollution damage.

After a long debate, the conference
participants (without a consensus on the
expansion of the scope of the convention) decided
to adopt the following resolution: “Expansion of
the scope of the OPRC, 1990, to include
hazardous and noxious substances” that invites
the IMO to begin work for that purpose.

On 3rd May 1296 an “International
Convention on Liability and Compensation for
Damage in Connection with the Carriage of
Hazardous and Noxious Substances by Sea
(HNS, 1996) was adopted. It is in an advanced
state of development with a draft proposal to adopt
a protocol to amend the OPRC Convention to
include hazardous and noxious substances.

° Reimbursement of costs of assistance.

This subject involves economic
commitments, resulting in many different

discussions giving different opinions. On the
one hand there were developing countries
willing to obtain benefits from the convention,
asking for assistance from other countries, or
from the shipping and oil industry. On the other
hand, there were couniries with good
arrangements for combating oil pollution in a
position to offer assistance, but trying to get
benefits from such co-operation.

An agreement that would satisfy both
parties was very difficult to reach. It has been
decided to include this topic as an Annex to
the convention, which contains some
guidelines to deal with reimbursement of
expenses in case of external assistance.

. Establishment of an International
Centre.

Once again the additional costs for
IMO Member States to keep running an
International Information Centre within or under
the auspices of the International Maritime
Organisation (IMO), was the main paint of
discussion on this matter. Participants in the
conference were reluctant to make
commitments on such additional costs to be
supported by their Administrations.

The discussions on this subject
reached a final decision to leave the option
more or less open for IMO to establish some
arrangements similar to an information centre,
but “subject to its agreement and the
availability of adequate resources to sustain
the activity”.

3. THE IMPLEMENTATION OF OPRC IN
BRAZIL.

About 96% of the Brazilian exterior
commerce is done through the sea, with an
estimated flow of 16,000 ships per year. Ships
of foreign flags realise the majority of this
transport.

Despite Brazilian production of
petroleum being 60% of its needs (from which
the biggest part is exploited from the sea) it
still depends on the intensive importation of this
product. In 1998, the annual movement of
petroleum and derivatives was about 95 million
tons (source: PETROBRAS, 1998).
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However, the statistics of oil spills in
Brazil are not as catastrophic as they could be,
which can not properly be considered a reason
of tranquillity to the Brazilian government. For
example, in 1998, 27 occurrences of oil spills
were registered, which the majority had a
volume of less than one ton.

A considerable part of oil spills in
Brazilian Territorial Waters come from
international discharge of ships in transit,
usually dirty ballast water and oily mixtures. It
is a criminal action that unfortunately, some
shipping companies and shipowners do not
repress energetically. Recent studies of the
United States National Academy of Science
show that these discharges are exceeding in
volume the oil spills that result from accidents
with tankers.

The Brazilian response io the
incidents of oil pollution is usually generated
and co-ordinated at regional level, being parties
the polluter, municipal and state environmental
organisms and the Navy, when it is solicited.

Nevertheless, statistics show that the
fact of a non-occurrence of an accident of large
proportion in Brazil just increases the
probability of the occurrence in the future. The
government is involved in the elaboration of
the National Contingency Plan that is claimed
by the Qil Pollution Response and Co-
operation Convention (OPRC) to allow the
ratification process.

3.1 The Brazilian National
Contingency Plan.

From the governmental actions, which
make possible the adoption of the necessary
measures related to the ratification process of the
OPRC 90 Convention, the Interministerial Work
Group (GTl) was created in 1998. It is responsible
for the elaboration of the National Contingency
Plan and propose of a national structure to deal
with the matter and the respective responsibilities
of the organisms involved.

In addition to the ministries that are
part of the GTI, PETROBRAS and IBAMA
(Brazilian Institute of Environment) participate
in above mentioned works. The Ministry of the
Navy has accepted the task of co-ordination of
the GTI works.

A workshop was conducted in Rio de
Janeiro from 13" to 17" of July 1998, with the
purpose of preparing a first draft of the National
Contingency Plan. Many specialists in several
areas related to the issue attended the event,
including representatives from PETROBRAS,
EXXON, SHELL, the Canadian Coast Guard
and the “Prefectura National Naval” of Uruguay.
The event was considered a success, and it is
important to note that the Canada and
Uruguay’s co-operation during this phase was
valuable (a good example of the spirit within
the OPRC 90 Convention).

The workshop showed to be useful
identifying the following main needs:

1. Accomplishment of a stock-taking all over
the country, of the existing material
resources and capable human resources
able to participate in a response operation
to a major oil pollution incident.

2. Study about the creation of a National
Fund to obtain and maintain the
necessary material resources to response
operations. To also make personnel able
to participate in the response operations,
besides the guarantee of reimbursement
(as soon as possible), of pollution
damages. It will be necessary to have a
specific legislation to create and regulate
the operation of this fund.

3. Regulation of the use of chemical
dispersants in Brazil. The type of the
products and judgement for its use, even
in urgent cases, need to be well defined
all over the country.

4. Map, in appropriate scale, of the sensitive
and critical areas of Brazilian coastal
zone. (It is necessary to know the
sensitive areas and values fo be protected
in case of a large oil spill.)

5. Accelerate the approval by the Congress
of the Oil Law. Presently, it is still a Senate
Bill (PLS) n® 37/96. This PLS regulates
some device of MARPOL 73/78
Convention in Brazil and updates the
legislation about environmental pollution
caused by hydrocarbons, as well as toxic
and hazardous substances.
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